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STATEMENT OF JURISDICTION

Appellee agrees with Appellants” statement of the basis for the Court’s

jurisdiction over this appeal.

v



STATEMENT OF QUESTIONS PRESENTED

1. Does the Transcripts and Abstracts of Records Act, MCL § 48.101(1),
MSA § 5.711(1), explicitly establish a fee for a copy of the “public record” requested by The
Title Office when the “public reg:ord”, as that term is defined by the Michigan Freedom of
Information Act, MCL § 15.232(e) and (h), MSA § 4.1801(2)(e), is a magnetic tape that contains

all of the Counties’ property tax records in electronic data files?

The trial court answers: “No.”
The Court of Appeals answers: “No.”
Appellee answers: “No.”

Appellants answer: “Yes.”

2. Do the terms “transcript of any paper or record”, as used in the
introductory phrase of the Transcripts and Abstracts of Records Act, MCL § 48.101(1), MSA §
5.711(1), explicitly describe a computer tape that contains electronic data and, if so, is the
“public record” requested by The Title Office an abstract, list of state tax lands, copy of any

paper or document, or certificate for which the Act explicitly establishes a fee?

The trial court answers: “No.”
The Court of Appeals answers: “No.”
Appellee answers: “No.”

Appeliants answer: “Yes.”



STANDARD OF REVIEW

Appellee agrees with Appellants’ statement of the standard of review.

vi



INTRODUCTION

This case arises from the Appellant County Treasurers’ refusal to charge
Appellee, The Title Office, the incremental cost of copying property tax records that consist of
electronic data files stored on the Treasurers’ computers. The parties agree that, under the
Michigan Freedom of Information Act, MCL § 15.231 e seq., MSA § 4.1801(1) et seq.
(“FOIA™), the electronic data files are public records and that the Treasurers are required to
charge The Title Office the incremental cost of copying these public records unless another
statute explicitly sets forth a different fee for them. The incremental cost of copying the
requested public records is, at most, a few hundred dollars. The Treasurers, however, insist on
charging The Title Office as if i{ had requested, for each parcel of property in the county, a
transcript of an abstract of taxes under the Transcript and Abstract of Records Act, MCL §
48.101(1), MSA § 5.711(1) (“TARA™). Under the Treasurers’ confrived interpretation of The
Title Office’s FOIA request, The Title Office would be required to pay a “fee” for the requested
records that would range from several thousand dollars to several hundred thousand dollars,
depending upon the size of the county. *

The Livingston County Circuit Court granted The Title Office’s Motion for
Summary Disposition, holding that, under FOIA, the Treasurers must charge The Title Office the
incremental cost of copying the requested property tax records. The Court of Appeals’ panel
below favored the Treasurers’ position, but affirmed under MCR 7.215(I)(1) because a prior
appellate court decision in favor .of The Title Office, Oakland County Treasurer v The Title

Office, 245 Mich App 196, 627 NW2d 317 (2001), was controlling. A request to convene a

! The Title Office could not afford to pay charges of this magnitude, which would recur on an annual basis for each
county from which property records were requested. If the Treasurers prevail, The Title Office will have no choice
but to abandon its requests. Its hopes of providing a free or relatively cost free database for realtors and others
interested in property transactions to efficiently obtain needed information in real time would be dashed.



special panel to resolve apparent differences within the Court of Appeals was denied. This
appeal followed. Because FOIA governs the fees that a county treasurer may charge for
providing a copy of the public records requested by the Title Office, this Court should embrace
the decision in Oakland County Treasurer, supra, and affirm the result reached below.

COUNTER-STATEMENT OF FACTS

Counties and other local units of government are required by law to maintain
property tax records, and they do so as part of their ordinary administration of property taxes.
See generally MCL § 211.1 et seq., MSA § 7.1 et seq. Each city and township within a county
typically collects and maintains property tax information for parcels located within its local unit
of government. These property tax records are then provided to the county treasurer. Today,
county treasurers often enter the property tax information that they receive from local units of
government into a computerized “Delinquent Tax System” (in fact, the information is often
received electronmically or in an electronic format). The Delinquent Tax System is updated at
least annually, or as delinquent taxes are paid. The collection and maintenance of property tax
records 1s mandated by statute and will continue unabated regardiess of the outcome of this
appeal.

Accordingly, the only practical question raised by this appeal is whether a
complete copy of the county treasurer’s electronic database of property tax records, once
compiled by the county pursuant to its statutory duty, may be obtained by a member of the public
under FOIA for the incremental cost of making a copy. Ironically, there is no question that a
member of the public may obtain this very same information directly from local units of
government (just as the county does) at the incremental cost of copying under FOIA because
TARA applies, if at all, only to the county treasurers. But obtaining property tax records from

local units of government presents difficulties. The sheer number of local entities in Michigan



and differences in the way in which they maintain their property tax data tends to defeat The
Title Office’s purpose: to create a no cost or low cost venue for persons interested in property
transactions to obtain certain types of information about the property.

A, The Title Office v Van Buren County Treasurer, et al.

The Title Office issued FOIA requests to Allegan, Branch, Hillsdale, Ionia,
Jackson, Kalamazoo, Livingston and Van Buren Countics on or about August 14, 1998. These
FOIA requests were nearly identical, and each requested “an electronic copy of the tapes or files
that contain the 1995, 1996, and 1997 property tax records” of the county.2 The Title Office
requested that the records be exported to computer diskettes but stated that, if the records could
not be exported, then The Title Office would accept a copy of “the most recent backup tape or
tapes that contain the 1995, 1996, and 1997 property tax records” of the county. Each treasurer
responded by agreeing to provide the public records requested but only if The Title Office first
agreed to pay a fee of 25 cents for each property description or delinquent tax record contained
in the electronic data files or the back up tape.

The parties do not dispute the fact that the cost of copying the requested computer
records under the incremental cos‘; provisions of FOIA would be at most a few hundred dollars.
The parties also do not dispute the fact that the fees sought by the Treasurers, purportedly under
TARA, would generally total tens of thousands of dollars, the exact amount depending upon the
number of distinct property descriptions and delinquent tax entries contained in the electronic
data produced by each county. For example, the Allegan County Treasurer demanded a fee of

$17,332.25, while the Oakland County Treasurer had formerly sought a fee of nearly $438,000.

* The Title Office’s FOIA requests and the responses it received are attached to the brief submitted by Attorney
Bonnie G. Toskey on behalf of the Treasurers of Allegan, Branch, Hillsdale, Ionia, Jackson, Kalamazoo and
Livingston Counties. For ease of reference and as exemplars, a copy of The Title Office’s FOIA request to Allegan
County, and the response it received, are also attached to this brief as Exhibits A and B, respectively.



Compare Exhibit B and Oakland County Treasurer, 245 Mich App at 197, 627 NW2d at 318.
Because of the parties’ differences over the Treasurers’ proposed charges for the requested
public records, litigation ensued.

The Title Office and the Livingston County Treasurer filed separate lawsuits in
the Ottawa County and Livingston County Circuit Courts, respectively. The Title Office v Van
Buren County Treasurer, 249 Mich App 322, 325, 643 NW2d 244, 247 (2002). Those cases
were consolidated in the Livingston County Circuit Court, where The Title Office’s motion for
summary disposition under MCR 2.116(C)(10) was granted. Id. In holding that TARA did not
apply to the public record requested by The Title Office, the Circuit Court observed that The
Title Office had requested a computer record, and that nothing in TARA “contemplates making a
computerized copy of the records.” (Slip Op at 3.)° The Court further reasoned that, although
TARA *“designates the fee for abstracting or transcribing a portion of the record, plamtiff did
not request a transcription or abstraction.” Id (emphasis added). Thus, the Court ordered each of
the Treasurers to provide the requested records for the incremental cost of copying them. The
Treasurers appealed.

On April 3, 2001, while the Treasurers’ appeal was pending, the Court of Appeals
decided Oakland County Treasurer, supra. The Oakland County Court ruled that exceptions to
the incremental cost provisions of FOIA must be explicit, and that “no explicit language in . . .
[TARA] provides fees for electronic copies of delinquent tax records.” 245 Mich App at 204,
627 NW2d at 321. The Court noted that, under FOIA, the Oakland County Treasurer is required
to provide the public record requested, not just the information contained therein. 245 Mich App
at 202-203, 627 NW2d at 321. Although TARA requires fees for the preparation of tax

certificates, abstracts, transcripts and paper copies, these are not the public records requested by

? A copy of Livingston County Circuit Court’s slip opinion begins at p. A-6 of Appellants’ Appendix.



The Title Office. /d. Because TARA does not set a fee for copies of electronic data files, the
Court concluded, the incremental cost provisions of FOIA controlled.

On January 18, 2002, the Court of Appeals in this case affirmed the Livingston
County Circuit Court’s decision granting summary disposition in favor of The Title Office. Van
Buren County Treasurer, supra. In reaching its decision, the Van Buren County Court followed
the Oakland County Court’s decision and held that TARA does not govern the fee for providing
the public records requested by The Title Office. Two judges on the Van Buren County Court
panel, however, expressed disagreement with the Oakland County Court’s decision, and
requested that the Court of Appeals convene a special panel to address the disagreement. On
February 8, 2002, the Court of Appeals denied the request to convene a special panel after a
majority of the Court of Appeais’ judges polled determined that a special panel was not
warranted. Title Office, Inc v Van Buren County Treasurer, 249 Mich App 805; 642 NW2d 705.
This appeal followed.

B. Other Cases Involving Identical Facts and Issues

The issues raised in this appeal have also been considered by two other Circuit
Courts and by one other panel of the Michigan Court of Appeals. In The Title Office, Inc v
Ingham County Treasurer, Case No 97-28553-CZ (Ottawa County Circuit Court), Judge Edward
Post held that the incremental cost provisions of FOIA governed The Title Office’s request for
electronic copies of Ingham County’s property tax data.® Judge Post found that the fee
provisions in TARA were intended to “cover the costs of going to the record and abstracting a
portion of the record or manuallgf transcribing a portion of the record for the benefit on one
seeking the record.” Post Ruling at 18, In other words, TARA was intended to compensate

treasurers for “providing copies of the records, not for the cost of collecting and maintaining the

* A copy of the Transcript of Argument and Opinion (hereinafter “Post Ruling™} is attached as Exhibit C.



records.” Id. In support of this reasoning, Judge Post noted that Subsection 5 of TARA permits
a charter county with a population of more than 2 million to charge a different fee for the
services contemplated by the statute, but further provides that such a county “shall not impose a
fee which is greater than the cost tof the service for which the fee is charged.” Id.; see MCL §
48.101(5), MSA § 5.711(5).° Judge Post also observed that, had the Legislature intended TARA
to present a profit center or an opportunity for the treasurer to obtain a windfall, it would have
provided a fee for the inspection of the records as well. Post Ruling at 18-19. It does not.
Consequently, the incremental cost provisions of FOIA control.

In Washtenaw County Treasurer v The Title Office, No 99-10618-CZ, the
Washtenaw County Circuit Court held that the incremental cost provisions of FOIA controlled
The Title Office’s FOIA request for electronic property tax records, but in doing so it disagreed
with the Court of Appeals’ decision in Oakland County Treasurer, supra. On appeal, a panel of
the Court of Appeals granted The Title Office’s Motion to Affirm. The Washtenaw County
Treasurer then filed a Delayed Application for Leave to Appeal to this Court. See Supreme
Court Docket No. 120801, On April 9, 2003, this Court ordered that the Washtenaw County
Treasurer’s application be held in abeyance pending its decision in this case.

ARGUMENT

The Michigan FOIA is a pro-disclosure statute that embraces a powerful public
policy: public records gathered at taxpayer expense should generally be available to the public at
the incremental cost of copying them. See MCL § 15.231, MSA § 4.1801(1). Indeed, one is hard
pressed to find instances in which public records are made available for inspection and copying

only at a price that confers a profit upon the government. The Treasurers are critical of the fact

* A copy of the complete statute is attached as Exhibit D. The Treasurers nowhere seek to explain the anomaly that
their interpretation of TARA presents: under Subsection 5, certain counties may produce the public records
requested by The Title Office at cost while others are permitted to charge a fee that confers a windfall.



that The Title Office wishes to use the county property tax records to provide a service, possibly

for a fee, apparently oblivious to the reality that The Detroit News and The Detroit Free Press are

also engaged in profit-making ventures. The Treasurers also fail to acknowledge that the title
companies, with their expertise in property transactions, are likely to be among the first to
identify errors or incompetence in the Treasurers’ record keeping practices — if the title
companies are permitted to access the Treasurers’ complete records. Under FOIA, The Title
Office is indisputably on equal footing with the media. FOIA defines broadly the persons
eligible to make a request for public records and expressly provides that the fees charged under
FOIA “shall be uniform and not dependent upon the identity of the requesting person.” MCL §
15.232 (c) and 15.234(3), MSA § 4.1801(2) and (4).

As a general matter, FOIA entitles any person, not incarcerated, to obtain a copy
of a public record at the incremental cost to the government of making a copy. The term “public
record” is defined to mean “a writing prepared, owned, used, in the possession of, or retained by
a public body in the performance of an official function, from the time it is created.” MCL §
15.232(e}), MSA § 4.1801(2)(e). The term “writing” is further defined to include not only
handwritten, typewritten and printed material, but all “means of recording or retaining
meaningful content.” MCL § 15.232(h), MSA § 4.1801(2)(h). As demonstrated below, similar
or even the same information may appear in several different public records. Further, in contrast
to TARA, FOIA “does not require a public body to make a compilation, summary, or report of
information.” MCL § 15.233(4), MSA § 4.1801(3). Consequently, the first step in any analysis
of a FOIA request 1s to identify the particular public record that is requested and to determine

whether it presently exists.



Once the requested public record is identified, FOIA provides that a copy of the
public record must be provided to the requestor for the incremental cost of making a copy unless
the public record was “prepared under an act or statute specifically authorizing the sale of those
public records to the public, or if the amount of the fee for providing a copy of the public record
is otherwise specifically provided by an act or statute.” MCL § 15.234(1) and (4), MSA §
4.1801(4)(emphasis added). The Title Office contends that the “public record” it requested from
the Treasurers was electronic data files containing all of the counties’ property tax records or,
alternatively, a magnetic back-up tape containing the electronic files. The Title Office further
contends that these public recordé existed at the time it submitted its FOIA requests, and that
they cannot be properly characterized as “transcripts” of “abstracts™ of taxes under TARA.

L THE PUBLIC RECORD REQUESTED BY THE TITLE OFFICE IS A

MAGNETIC TAPE CONTAINING ELECTRONIC DATA FILES, NOT A
TRANSCRIPT OF AN ABSTRACT OF TAXES

In this case, the “public record” requested by The Title Office is a magnetic tape
of electronic data files that contains all of the counties’ property tax information. TARA does
not explicitly authorize the sale of magnetic tapes nor does it explicitly provide a fee for making
a copy of a magnetic tape. Rather, TARA sets forth a fee for having a county treasurer make a
transcript of an abstract of taxes from a larger record. The fact that a treasurer can manipulate
and format parts of the electronic data files requested by The Title Office to create an abstract of
taxes does not mean that the “public record” requested by The Title Office is an abstract of taxes,
as required to invoke the fee provisions of TARA. The Treasurers must produce a copy of the
public record requested; they are not allowed to manipulate or reformat the public record at all,
let alone in a way that circumvents the incremental cost provisions of FOIA.

Under well-established FOIA jurisprudence, a “public record” maintained in a

particular format is not synonymous with the same information kept in another format. A



request for a computer tape (a specific “public record”) is substantively different than a request
for a series of written tax abstracts. This is true even if the computer tape contains the very same
information as the written abstracts. Michigan law under FOIA clearly provides that a “public
record” refers to the format of the requested item rather than the content of the requested item.
Farrell v City of Detroit, 209 Mich App 7; 530 NW2d 105 (1995).

In Farrell, a reporter for The Detroit News made a FOIA request to the City of

Detroit for a copy of a computer tape containing a list of Detroit taxpayers. 209 Mich App at 9,
530 NW2d at 107. The City offered to supply The News with the requested information in the
form of a computer printout or other hard copy. The News filed a claim under FOIA, arguing
that the computer records should have been produced. The Farrell court agreed, holding that the
“public record” requested by The News was the actual magnetic tape. 209 Mich App at 14, 530
NW2d at 109. The court reasoned that FOIA gives every person the right to

inspect, copy, or receive copies of a public record, not merely to obtain

the ‘information’ contained in a public record in any form in which the

public body sees fit to release it. A paper printout is simply not a ‘copy’

of a magnetic tape.
Id., citing Payne v Grand Rapids Police Chief, 178 Mich App 193, 203; 443 NW2d 481 (1989)
(emphasis in original).

The Farrell court rejected the City’s attempt to rely upon Dismukes v Dep’t of
Interior, 603 F Supp 760 (DDC 1984), a decision under the federal FOIA, which stands for the
proposition that a requestor of information under the federal FOIA has no right to specify the
format in which the information ig produced. The Farrell court distinguished Dismukes on the
basis that the federal FOIA entitles a requestor to the underlying information in a public record,

not the record itself. The Michigan FOIA, by contrast, expressly mandates the disclosure of

“public records,” not “public information.” For this reason, the Farrell court rejected the federal



court’s decision in Dismukes and held that the “defendant is required to provide the ‘public
record’ plaintiffs request, not just the information contained therein.” 209 Mich App at 14; 530
NW2d at 109.

Many courts in other jurisdictions, operating under similar versions of FOIA,
agree with the conclusion reached in Farrell, namely, that information maintained in an
electronic format constitutes a distinct public record. For example, in AFSCME v County of
Cook, 555 NE 2d 361 (111 1990}, the Iflinois Supreme Court held that computer tapes maintained
by Cook County were public records subject to inspection and copying under the Illinois FOIA.
Id. at 366. In that case, plaintiffs wanted certain information in the form of a computer tape.
The County supplied a printout instead. The court stated that, “upon receiving a proper request
for a copy of a computer tape, defendants were obligated either to comply or state clearly upon
what exception it [sic] was relying to avoid compliance.” Id. at 364,

Like the City of Detroit, Cook County relied upon Dismukes when it supplied
plaintiffs with the requested inforz:nation in hard copy form instead of on a computer tape. Like
the Farrell court, the AFSCME court rejected the Dismukes decision because

the Illinois Act requires that “public records,” which include computer

tapes, be made available. That is, the Illinois Act is not solely concerned

with content, it also requires that information be made available in the
Jorm in which it is normally kept.

Id. at 365-366. Under Illinois law, the court found, a government agency that receives a request
for a specific record must comply with the request or state why it cannot comply.

New York law also comports with the Farrell decision. In Brownstone
Publishers, Inc v New York City Dep’t of Buildings, 550 NYS2d 564 (Sup Ct 1990), aff ' d 560
NYS2d 642 (NY App Div 1990), plaintiff requested information from the Department of

Buildings (DOB} maintained in computerized files. Plaintiff intended to sell this information.

10



Plaintiff requested and insisted upon a computer copy of the information, which would take a
few hours to create and imnvolved negligible costs. Although DOB acknowledged that the
information must be made available under the New York FOIA, it sought to make the data
available in hard copy form, which would cost roughly $10,000 in paper and take five to six
weeks to print. The DOB relied upon Dismukes, supra, but the New York court rejected the
Dismukes rationale. It found that New York’s FOIA required access to nonexempt “records,”
which expressly includes computer tapes or discs, and ordered DOB to provide a copy of its
electronic records on a computer tape as requested. The court further found that its conclusion
was not altered by the fact that plaintiff intended the information for commercial purposes
because access to public information is not contingent upon economic motivations. 7d.

Finally, in Athens County Property Owners Assoc, Inc v City of Athens, 619 NE2d
437 (Ohio App 1992), the Ohio Court of Appeals held that the public is entitled to electronic
copies of public records stored in an electronic medium. Plaintiff sought certain rental property
records, and requested that the information be provided on computer diskettes rather than in hard
copy. Although the City acknowledged that plaintiff was entitled to the records, it insisted upon
providing the records in hard copy format. The court found that the plaintiffs were entitled to the
information on computer diskettes because the city compiled and maintained its records
electronically. The Court of Appeals reasoned that

[A] person does not come-like a serf-hat in hand, seeking permission of

the lord to have access to public records. Access to public records is a

matter of right. . . The law does not require members of the public to

exhaust their energy and ingenuity to gather information which is already

compiled and organized in a document created by public officials at public

expense. . . The record shows that the records are normally stored on an

electronic medium, that those records are compiled using taxpayer dollars,

on equipment purchased with taxpayer dollars. The record also shows that
the requested information consists of over six hundred records and that the

11



[plaintiffs] would have to go to needless expense to replicate these records
from hard copy.

Id. at 439 (citations omitted). The Court then affirmed the trial court’s order allowing plaintiffs
to obtain the computerized records.

In this case, there is no dispute that the particular “public record” requested by
The Title Office is a magnetic computer tape subject to disclosure under Michigan’s FOIA. The
fact that information contained on these magnetic computer tapes can be manipulated and
formatted, through software owned by the Treasurers, into other types of records that contain
some of the same information is immaterial.® The issue presented is not whether subsets of the
data files requested by The Title .Ofﬁce may be drawn upon to create abstracts for which the
Treasurers may charge é fee under TARA. Rather, the issue is whether TARA explicitly
prescribes a fee for a copy of a magnetic tape of electronic data files that contains all of the
counties’ property tax information. Plainly, it does not.

II. TARA APPLIES TO WRITTEN TRANSCRIPTS OF ABSTRACTS OR
SUMMARIES DRAWN FROM A LARGER PUBLIC RECORD, NOT
MAGNETIC TAPES CONTAINING ELECTRONIC DATA

TARA prescribes the fees that a county treasurer must charge for a “transcript of
any paper or record on file.” MCL § 48.101(1), MSA § 5.711(1). More specifically, the statute
establishes a fee for a “transcript” of certain types of abstracts, lists, records and certificates
delineated in the statute. TARA dges not purport to set a fee for providing any service other than
preparing an abstract, a list of state tax lands or bids, or a certificate, and it does not purport to

set a fee for copying anything other than a “paper or document.” See MCL § 48.101(1)(d), MSA

® The Treasurers’ reliance on the Reproduction of Public Records Act for the proposition that an electronic
reproduction “has the same force and effect as the original paper record” is misplaced here. This statute provides
only that a document copied under the Records Media Act has the same effect as its original for the purpose of
admissibility in evidence. See MCL 691.1103; MSA 3.993(3). It has no application to the present controversy
because it nowhere purports to create an explicit exception to the incremental cost provisions of FOIA,
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§ 5.711(1)(d). None of these provisions purports, explicitly or otherwise, to establish a fee for a
copy of a magnetic tape that conta{ns electronic data files.
The relevant portions of TARA provide as follows:

(1) A county treasurer shall make upon request a transcript of
any paper or record on file in the treasurer’s office for the
following fees:

(a) For an abstract of taxes on any description of land, 25 cents
for each year covered by the abstract.

(b) For an abstract with statement of name and residence of
taxpayers, 25 cents per year for each description of land covered
by the abstract.

{c) For list of state tax lands or state bids, 25 cents for each
description of land on the list,

() For 1 copy of any paper or document at the rate of 25 cents
per 100 words.

(e) For each certificate, 25 cents.

I

(5) A charter county with a population of more than 2,000,000

may impose by ordinance a different amount for the fees

prescribed by this section. A charter county shall not impose a fee

which is greater than the cost of the service for which the fee is

charged.
MCL § 48.101(1), MSA § 5.711(1).

The term “transcript” in TARA plainly refers to written document which, in most
cases, will contain an abstract or summary of property tax information drawn from a more

inclusive record. A review of dictionaries from the time the statute was enacted through the

present demonstrates that the word “transcript” is most commonly defined as “a written copy.”™’

7 See, e.g.. Merriam Webster's Collegiate Dictionary (10th ed 1996); Webster’s New International Dictionary of the
English Language (C & C Merriam Co 1921); Webster’s International Dictionary (1890); Noah Webster, An
American Dictionary of the English Language (1871}, Relevant excerpts from the dictionaries cited in this brief are
attached as Exhibit E.
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As the Treasurers’ concede, Webster’s International Dictionary (1890) defines the word
“transcript” as follows:

1. That which has been transcribed: a writing or composition consisting of
the same words as the original; a written copy.

2. A copy of afxy kind; an imitation.
Virtually the same definition is given in Noah Webster’s American Dictionary of the English
Language (G & C Merriam 1871), where “transcript” is defined as
1. That which has been transcribed; a writing made from and
according to an original, a writing or composition

consisting of the same words with the original; a written
copy.

2. A copy of any kind; an imitation.
Significantly, this same dictionary defines “copy” as “[a] writing like another writing; a
transcript from an original; or a book printed according to the original.” Id. The Treasurers
have offered no reason to believe that the Legislature intended the word “transcript” in the sense
of the second definition given instead of the first, but even if it did, the Legislature’s
understanding of the word “copy” must also be considered in context.

A éimilar teaching is provided by The Standard Dictionary of the English
Language (Funk & Wagnall’s Co 1899). It defines “transcript” as

1. A copy made directly from an original; specifically, in law,
a copy of a judicial record.

2. Any copy of a writing made by writing,

3. A copy of any sort; an imitation.
“Copy” is defined in relevant part as: “[a] reproduction or imitation, as of a writing, printing,
drawing, painting, or other work of art, so as to have another or others similar to the original,

duplicate.” The word “duplicate” is defined as follows:
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1. A counterpart, a paper containing the same thing as
another, and having the force of an original; as, an
agreement signed in duplicate.

2. An issue of an instrument or document to replace one lost
or destroyed.”

Thus, a close examination of the definition of “transcript” shows that, in 1895, when TARA was
first enacted, the term “transcript” was plainly understood to mean a written reproduction.®

A number of modern, authoritative dictionaries define “transcript” in a manner
similar to the nineteenth century dictionary definitions, indicating that the legislature, when it
amended TARA as recently as 1984, continued to understand the word *“transcript” to refer to
written or printed abstracts, lists and certificates. Merniam Webster’s Collegiate Dictionary (10th
ed 1996) defines “transcript™ as: “a written, printed, or typed copy, esp: a usu. typewritten copy
of dictated or recorded material.” Black’s Law Dictionary (7th ed 1999) limits its definition of
“transcript” to certain recorded testimony, but importantly applies “transcript” only to “[a]
handwritten, printed, or typed copy of testimony given orally.” (emphasis added). Consequently,
the most commonly accepted meaning of the word “transcript” is and has been a written or paper
copy.’

In addition to establishing the Legislature’s intent when it enacted TARA, this

consistent usage also demonstrates that the Legislature did not intend for the word “transcript” to

*The language of TARA has changed very little over time. The only significant difference between the 1895 version of Section |
of the statute and the version at issue here is the change in the amount of the fee, which has gradually increased from 3 cents to

25 cents per abstract.

® The cases cited by Appellants in support of their definition of “transcript” are strictly limited to the meaning of the
term in 5 U.S.C. § 7701, a statute with an entirely different purpose from TARA. (See Brief on Appeal - Appellants
at 20-21(citing Gonzales v Defense Logistics Agency, 772 F2d 887, 890 (Fed Cir 1985); Gearan v Depariment of
Health and Human Services, 838 F2d 1190 (Fed Cir 1988).) Ronald C. Connelly, MD, PA v Labowitz, is an
unpublished Delaware case, in which the definition of “transcript” is only briefly mentioned in a footnote, 1987 WL
28316,at1n L.
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include magnetic tapes or electronic files. The Treasurers have simply failed to marshal a
credible case that the term “transcript”™ explicitly applies to electronic data files.

The Treasurers’ attempts at statutory construction are also not persuasive. They
assert that the Legislature’s use of the phrase “paper or record” in Section 1 of TARA indicates
that a record may be in a form other than paper. Given the fact that the balance of the statute
makes repeated references to the creation of abstracts and lists, it seems rather more likely that
the Legislature understood the term “record” to refer to an entry or entries in a larger collection
of information. Moreover, the Treasurers fail to acknowledge that, for a public record to come
within TARA, it must not only bg a “transcript,” but it must also be cither an abstract, a list, a
copy of a paper or document,’’ or a certificate. See MCL § 48.101(1)(a)-(e), MSA §
5.711(1)(a)-(e). The public records requested by The Title Office are none of these things. Nor
do the Treasurers explain why, if the Legislature intended the word “transcript” to mean “copy,”
it did not simply use the word “copy.” After all, the Legislature was plainly familiar with the
word, having used it in Subsection (1)(d).

The Treasurers also fail in their interpretation of TARA to adhere to basic
principles of statutory construction. As this Court stated /n re Requests of the Governor, 389
Mich 441, 477, 208 NW2d 469, 480 (1973), when construing a statute, “the Court must give
effect to the legislative intent and read the language in the light of the general purpose sought to
be accomplished.” Further, “the words of a statute must be taken in the sense in which they were
understood at the time when the statute was enacted.” Davis v Beres, 384 Mich 650, 653, 196
NW2d 567, 568 (1971). Finally, “a statute must be read in its entirety and the meaning given to

one section arrived at after due consideration of other sections so as to produce, if possible, an

' Black’s Law Dictionary (7th ed 1999) defines “document” as: “Somerthing tangible on which words, symbols, or
marks are recorded.”
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harmonious and consistent enactment as a whole.” State Treasurer v Wilson, 423 Mich 138,
145; 377 Mich. 703, 707 (1985). .

The Legislative intent behind TARA was plainly to cover the cost of services
provided by the county treasurer in preparing transcripts of abstracts of taxes and similar
documents. As Judge Post observed, TARA

is not a statute allowing the sale of records. It is a statute that permits

recovery of costs for services necessarily incurred in producing portions of

the record.... this 1s a law that contemplates the imposition of fees to cover

the costs of providing copies of the records, not for the cost of collecting

and maintaining the records, nor is this intended to be a profit center or an

opportunity to obtain a windfall.

Post Ruling at 18-19. This purpose is underscored by the most recent amendment to TARA, in
1984, which added Subsection 5. This subsection permits a charter county with a population in
excess of 2 million to charge a different fee so long as it does not exceed the cost of providing
the services contemplated by TARA. MCL § 48.101(5), MSA § 5.711(5). This amendment
proves that the purpose of TARA is to compensate the county treasurers for the cost of providing
certamn types of records, not to provide them with a windfall for performing their statutory duties.

The interpretation of TARA advanced by the Treasurers does not comport with
the Legislative intent evidenced by the words of the statute. In addition, it contorts the words
used in the statute by ascribing meanings that would not have been apparent when the statute was
enacted. Finally, as argued further below, it conflicts with the purposes of FOIA and the

mandate in FOIA that exceptions to FOIA’s incremental cost provisions be explicit.!! By

contrast, the interpretation advanced by The Title Office is consistent with the meaning and

"The reliance of the Treasurers’ Association on Representative Bullard’s Memorandum to Members of the House
Civil Rights Committee misses the point. Even if Section 4(4) of FOIA was enacted to save TARA from FOIA’s
cost provisions, The Title Office’s position is that TARA does not apply to the public records it requested.
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purposes of both TARA and FOIA. For all these reasons, the result of the Court of Appeals’

decision below should be affirmed.
III. EXCEPTIONS TO THE INCREMENTAL COST PROVISIONS OF FOIA

MUST BE EXPLICIT, AND TARA PROVIDES NO EXPLICIT FEE FOR
THE PUBLIC RECORD REQUESTED HERE

Under FOIA, a pu‘élic body may generally charge only the incremental cost for
providing a copy of a public record. The incremental cost provisions of FOIA do not apply,
however, to

public records prepared under an act or statute specifically authorizing the

sale of those public records to the public, or if the amount of the fee for

providing a copy of the public record is otherwise specifically provided by

an act or statute.

MCL §15.234(4), MSA § 4.1801(4){emphasis added). These exceptions, however, apply only in
limited circumstances where another statute “explicitly” authorizes the sale of, or a different fee
for, the particular public record requested. Grebuner v Clinton Charter Twp, 216 Mich App 736,
740; 550 NW2d 265, 267 (1996); see also Detroit Free Press v Michigan Dep't of State, No
188313 (Mich App May 16, 1997) (unpublished)."”” In this case, TARA does not “explicitly”
apply to the public records requested by The Title Office.

The holding in Grebner illustrates the nature of FOIA’s fee exceptions. In
Grebner, the Clinton Charter Township (the “Township™) agreed to produce a magnetic tape
containing its voter registration rolls under FOIA. 216 Mich App at 736; 550 NW2d at 265.
Instead of charging the incremental cost of producing the entire registration roll, however, the
Township charged the plaintiff a flat “per name” charge. This per name charge was “meant to

defray [the Township’s] expenditures in computerizing their maintenance of public records.”

216 Mich App at 739; 550 NW2d at 267. The Township’s method of calculating the cost

"2 A copy of this unpublished decision is gttached as Exhibit F.
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increased the plaintiff’s fee from the actual incremental costs of $90 to $640. The plaintiff
brought an action against the Township to enjoin the Township from charging more than the
actual incremental cost of duplicating the voter registration records. The Township argued that it
was entitled to charge the higher amount because a statute specifically authorized the county’s
sale of the voter registration rolls. The statute at issue in Grebner permitted a county clerk to
produce a computerized file of registered voters “upon the payment to the clerk of the cost of
making, certifying, and delivering the tape, disk or listing.” 216 Mich App at 742; 550 NW2d at
268, guoting MCL § 168.522(1), MSA § 6.1522(1).

The Grebner Court rejected the Township’s arguments, holding that the
Legislature’s use of the term “specifically” in MCL § 15.234(4) was synonymous with the term
“explicitly.” As applied to the Michigan Election Law, the Court held that the language of that
statute was “[c]learly . . . not explicit authorization of the sale of voter registration rolls” and was
not exempt from the FOIA because it “contains no specific authorization for the sale of voter
registration records.” Id. (emphasis in original). Consequently, the Township was permitted to
charge only its actual cost of reproducing the magnetic tape under the Michigan FOIA. Id.; see
also Detroit Free Press, supra (statute permitting $6.55 per name fee for motor vehicle records
does not explicitly authorize sale of computer tape so as to except request from the incremental
cost provisions of FOIA)..

Relying upon the reasoning contained in Grebner, supra, the Oakland County
Court properly held that TARA “does not possess the explicit language necessary to qualify for
an exception to FOIA’s fee requirements.” 245 Mich App at 204; 627 NW2d at 321. The Court
of Appeals below agreed with the Oakland County Court’s holding that TARA does not

“specifically authorize” the sale of public records. Van Buren County Treasurer, 249 Mich App
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333, 643 NW2d 251. Consequently, Michigan courts have uniformly held that, consistent with
the statutory language and purpose of FOIA, exceptions to its incremental cost provisions must
be explicit.

The QOakland County panel and the Van Buren County panel differ on whether
TARA explicitly establishes a fee for the public records requested by The Title Office. The
Qakland County Court, relying upon Grebner, held that, where “there 1s no explicit language in
MCL § 48.101 . . . that provides fees for electronic copies of delinquent tax records, the records
must be provided using the FOIA nominal fee requirements.” 245 Mich App at 204; 627 NW2d
at 321. In fact, the Oakland County Court observed that the Oakland County Treasurer could not
state with particularity which subsection of TARA “specifically provided” the fee that applied to
Title Office’s request.”” Interestingly, the Treasurers here suffer from the same malady. They
make vague assertions that TARA provides the specific fees to be charged.’® But nowhere do
they specify which subsection of TARA sets forth the fee for public records requested by The
Title Office.

Although the Van Buren County Court reached the proper result, two of the
Judges on that panel incorrectly reasoned, in dicta, that an electronic copy of property tax records
maintained by a county treasurer constitutes a “transcript” of property records, the fee for which

is governed by TARA. That determination, however, is flawed for several reasons. First,

'* At various stages of the litigation, the Oakland County Treasurer had claimed the request could be governed by
either sabsections 1{a), 1(d), (2) or (3). This indecision provided “further indication” that TARA does not pOssess
the explicit language necessary to establish an exception to the incremental cost provisions of FOIA. Oakland
County Treasurer, 245 Mich App at 204-203, 627 NW2d at 321.

** See Appellants’ Brief at 3 (“this Act specifically mandates the amount of the fee to be charged”); id. at 4 (“Here,
there is #no question that . . . the fee provisions of that Act are controlling™); id. at 13 (“the Transcripts and Abstracts
of Records Statute does specifically set forth a fee for the tax records requested™); id. (“this Act specifically
mandates the precise fee that is required to be charged™); id. at 16 (the TARA “is a mandatory statute which clearly
falls within the FOIA exemption”); id. (“[t]he statute specifically requires a County Treasurer to charge $.25 for the
information which comprises the property tax records™); id. (the TARA “‘specifically, that is explicitly’ sets the
precise amount of [sic] fee to be charged for the property tax records requested by Appellee”); see afso Van Buren
Treasurers’ Brief at 15 (“it is clear that the [TARA] provides a fee to be charged™).
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although the Van Buren County Court claimed to rely upon the “common understanding of the
term “transcript,” it ignored the clear weight of authority demonstrating that the word
“transcript,” as used in TARA, refers to a written or printed copy, typically of an excerpt from a
more inclusive record. See supra, at pp.12-18.

Second, the Van Buren County Court prematurely ended its analysis of TARA.
After incorrectly concluding that the meaning of “transcript” was broad enough to include an
electronic copy of property tax records, the majority compounded its error by failing to consider
that the “transcript” must be of an abstract, list, document or certificate to come within TARA’s
fee provisions. Van Buren County Treasurer, 249 Mich App at 335-336; 643 NW2d at 252.
Never mind that The Title Office did not request any of these things. Notably, the Van Buren
County majority also failed to identify which subsection of TARA supposedly governed The
Title Office’s FOIA request.

Finally, the conclusion advocated by the Van Buren County majority contravenes
the purposes of both FOIA and TARA by restricting access to public records and by permitting
the county treasurers to charge fees that far exceed the cost of the services they provide.

The Oakland County Court properly concluded that, under Farrell, supra, “public
bodies are required to disclose non-exempted information in its stored and recorded format.” 245
Mich App at 203; 627 NW2d at 321. That Court also recognized that the Treasurer’s ability to
use software to manipulate information contained on a computer tape and create another type of
record for which it could charge a different fee under TARA was immaterial under FOIA. Citing
Farrell, the Oakland County Court reasoned that the County Treasurer “is required to provide
the ‘public record’ [defendant] request[s], not just the information contained therein. In this

case, defendant did not request a certificate, transcript, abstract, or paper copy. Since delinquent
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tax records are stored electronically, defendant is entitled to an electronic copy of that
information.” /d (alterations in original). Consequently, the cost for a copy of the public record
requested by the Title Office i1s governed by FOIA, not TARA. This reasoning applies with
equal force here.

Finally, the Treasurers argue that the Enhanced Access to Public Records Act
MCL § 15.441, MSA § 4.1803(1) somehow undermines The Title Office’s position. But the
Enhanced Access Act does not address the public record requests made by The Title Office.
That statute applies only to public records made immediately available by digital means, such as
over the Internet. MCL § 15.442(a), MSA § 4.1803(2)(2). Furthermore, the Enhanced Access
Act, by its own terms, has no effect on FOIA. MCL § 15.443(4), MSA § 4.1803(3) (“this act
does not hmit the inspection and copying of a public record pursuant to the freedom of
information act . . .”). Finally, to the extent that the Enhanced Access Act has any bearing on
this case, it underscores the widespread public policy in Michigan of making public records
available to the public at the incremental cost of duplicating them. MCL § 15.443(c), MSA §
4.1803(c) (permitting a public body to charge a reasonable fee “calculated to enable a public
body to recover only those operating expenses directly related to the public body’s provision of
enhanced access.”).

In short, the Oakland County Court did not err by holding that the TARA does not
specifically provide a fee for electronic records requested by The Title Office. The Treasurers’
claim that a computer tape is the same “public record” as a paper transcript containing the same
information is simply false. It obliterates the distinction between types of public records and
would permit government agencies to premise their fees for public records on the most expensive

manner in which the information contained in the requested record could be made available.
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Therefore, the reasoning in Oakland County Treasurer, supra, should be adopted, and the result
reached below should be affirmed.

1V. THE FEES DEMANDED BY THE TREASURERS FRUSTRATE FOIA’S
POLICY GOALS

The Michigan FOIA is a pro-disclosure statute designed to provide all persons
with access to public records compiled at taxpayer expense. The massive fees sought by the
Treasurers frustrate the policies behind FOIA and offend common sense. The Treasurers’ cost of
reproducing the computer tapes requested by The Title Office is a tiny fraction of the amount
that they have demanded. One strains to find examples where state or local governments profit
from the sale of public records collected and maintained at taxpayer expense, especially at the
magnitude suggested here.

In his carefully conceived bench opinion, Judge Post pointed out that government
records “are acquired and maintained at public expense, and therefore, are the property of the
public.” Post Ruling at 17. FOIA, Judge Post reasoned, was never meant to let a governmental
unit “earn a profit or obtain a windfail.” /d. The same is true of TARA. The Treasurers assert
that their position does not run contrary to the policies behind FOIA, but it is obvious that this
State’s policy of access to public records at cost will be dealt a serious blow if the Treasurers
prevail here. For these reasons too, the result below should be affirmed.

CONCLUSION AND RELIEF REQUESTED

The specific public record requested by The Title Office is a magnetic tape that
contains electronic files of property tax records. The parties agree that this is a public record
subject to FOIA. Accordingly, the incremental cost provisions of FOIA control the cost of
copying this public record unless another statute explicitly sets forth a different fee for it. TARA

sets forth fees for transcripts of particular records, such as abstracts of taxes or abstracts of
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taxpayers’ names and residences. But TARA does not explicitly establish a fee for a magnetic
tape that contains electronic files of property tax records. In fact, an examination of the meaning
of the words used in TARA and the application of basic rules of statutory construction shows
that TARA does not apply to such records. In addition, the public policies underlying both FOIA
and TARA would be frustrated by attempting to apply the fee provisions in TARA to the public
records requested by The Title Office. Consequently, the incremental cost provisions of FOIA
should control the cost for duplicating the requested public records.

For all of the foregoing reasons, the decision in Oakland County Treasurer, supra,

should be adopted, and the result below should be affirmed.

DATED: July 2, 2003 Respectfully submitted,
WARNER NORCROSS & JUDD LLP
By: i }’g,m_i,j ?%? ’mﬁ&fuégﬁa

Daniel R. Gravelyn (P40306) /
Christine E. Gale (P64795)

Attorneys for Plaintiff-Appellee The Title Office
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TITLE !NSURA.NC . ESCS
August 14, 1998

Frccdoﬁz of Information Act Officer
Allegan County

Mr. Fulton Sheea or FOIA Officer
Allegan County Treasurer

113 Chestnut St.

Allegan, MI 45010

Re:  Freedom of Information Act Request

Dear Mr. Sheen or FOIA Officer:

Pursuant to the Michigan Freedom of Information Act, The Title Office, Inc.
requests an electronic copy of the tapes or files that contain the 1995, 1996, and 1997 property

tax records of Allegan County.

Unfortunately, The Title Office does not know how Allegan County maintains its
computer system and files oo that system. Specifically, The Title Office prefers & copy of the
datzbase or data files that contain these records extracted to PC computer diskettes in ASCIL
format. Please advise me of other common delirited formats of extraction available, if you are

unable to reproduce the information in our preferred fashion.

1 would assume that Allegan County maintains backup tapes of its files. If that is

the case and you gre unable to export the files as specified above, The Title Office seeks a copy of

the most recent backup tape or tapes that contain the 1995, 1996, and 1997 property tax records
of Allegan County.

Other counties have reproduced their files on 31/2 inch PC diskette, 9-track reel

or compact disc when responding to similar requests by The Title Office. The Title Office will

gladly provide the medium necessary for Allegan County {0 reproduce the files. Please call me if
you would Iike The Title Office to provide these materials.

As you probably know, the FOIA permits a public body to charge a fee equal to

the actual incremental costs of reproducing the record requested. The Title Office is willing to
d fee according to the fee provisions of the FOIA SeeMCL 8

pay an agreed upon deposit an
15.234. The Title Office previously issued a FOIA request to Ingham County for similar records.

In response to this request, Ingham County argued that it was entitled to charge the statutory fee
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of $.25 per abstract set forth under MCL 8 48.101. The Title Office did not agree with Ingham
County’s position then and it does ot agree with any such argument ROW.

Since our earlier request, seversal counties have reproduced electronic copies of
their property tax records to The Title Office. In reproducing these records, the counties did not
charge the statutory abstract fee under MCL. 48.101. Moreover, the only court that has addressed
this issue agreed with The Title Office and ruled that the statutory abstract fee did not apply to the
request by The Title Office. In June 1998, the Ottawa County Circuit Court ruled that the
statutory fee relating to the production of abstracts does not apply to the request by The Title
Office. The court ruled that the fee provisions under FOIA govem the amount a county is entitled
to charge. As part of its reasoning, the court stated that the FOIA fee provisions and the fee
provision under the abstract statute are designed to reimburse the county its costs in reproducing
the record. The statutes do not permit a county to make a profit when reproducing its records.

Please call me if I can offer assistance with this request or if you have any
questions. My direct telephone number is 616 394.4343 ext.24. My e-mail address is

rdchvb@titleoffice com .
__Very truly yours,

Richard Vander Broek

CORPORATE SERVICES
P.O. BOX 2279 / HOLLAND, Mi 40422
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August 14, 1998

Freedom of Information Act Officer
Hillsdale County

Mr. Gary Leininger or FOIA Officer
Hillsdale County Treasurer
Hillsdale County Courthouse
Hillsdale, MI 49242

Re:  Freedom of Information Act Request

Dear Mr. Leininger or FOIA Officer:

Pursuant to the Michigan Freedom of Information Act, The Title Office, Inc.
requests an electronic copy of the tapes or files that contain the 1995, 1996, and 1997 property

tax records of Hillsdale County.

Unfortunately, The Title Office does not know how Hillsdale County maintains its
computer system and files on that system. Specifically, The Title Office prefers a copy of the
database or data files that contain these records extracted to PC computer diskettes in ASCII
format. Please advise me of other common delimited formats of extraction available, if you are

unable to reproduce the information in our preferred fashion.

1 would assume that Hillsdale Couﬁty maintains backup tapes ofits files. Ifthatis
the case and you are unable to export the files as specified above, The Title Office secks & copy of
the most recent backup tape or tapes that contain the 1995, 1996, and 1997 property tax records

of Hillsdale County.

Other counties have reproduced their files on 3 1/2 inch PC diskette, 9-track reel
or compact disc when responding to similar requests by The Title Office. The Title Office will
gladly provide the medium necessary for Hillsdale County to reproduce the files, Please call me if
you would like The Title Office to provide these materials.

As you probably know, the FOIA permits a public body to charge a fee equal to
the actual incremental costs of reproducing the record requested. The Title Office is willing to
pay an agreed upon deposit and fee according to the fee provisions of the FOIA. See MCL &
15.234. The Title Office previously issued a FOIA request to Ingham County for similar records.
In response to this request, Ingham County argued that it was entitled to charge the statutory fee
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of $.25 per abstract set forth under MCL 4 48.101. The Title Office did not agree with Ingham
County’s position then and it does not agree with any such argument now.

Since our earlier request, several counties have reproduced electronic copies of
their property tax records to The Title Office. In reproducing these records, the counties did not
charge the statutory abstract fee under MCL 48.101. Moreover, the only court that has addressed
this issue agreed with The Title Office and ruled that the statutoty abstract fee did not apply to the
request by The Title Office. In June 1998, the Ottawa County Circuit Court ruled that the
statutory fee relating to the production of abstracts does not apply to the request by The Title
Office. The court ruled that the fee provisions under FOIA govern the amount & county is entitled
to charge. As part of its reasoning, the court stated that the FOIA fec provisions and the fee
provision under the abstract statute are designed to reimburse the county its costs in reproducing
the record. The statutes do not permmit a county to make 2 profit when reproducing its records.

Please call me if T can offer assistance with this request or if you have any
questions. My direct telephone number is 616 394-4343 ext.24. My e-mail address is

tichvb@ﬁﬂeofﬁcc.cem.

Richard Vander Broek

CORPORATE SERVICES
p.0O. BOX 2279 / HOLLAND, Mi 49422
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August 14, 1998

Freedom of Information Act Officer
Ionia County

Ms. Nancy Hicki or FOIA Officer
Tonia County Treasurer

100 Main Street

Jonia MI 48846

Re:  Freedom of Information Act Request

Dear Ms. Hicki or FOIA Officer:

Pursuant to the Michigan Freedom of Information Act, The Title Office, Inc.
requests an electronic copy of the tapes or files that contain the 1995, 1996, and 1997 property

tax records of lonia County.

Unfortunately, The Title Office does not know how Ionia County maintains its
computer system and files on that system. Specifically, The Title Office prefers a copy of the
database or data files that contain these records extracted to PC computer diskettes in ASCII
format. Please advise me of other common delimited formats of extraction available, if you are

unable to reproduce the information in our preferred fashion.

I would assume that Ionia County maintains backup tapes of its files. If that is the
case and you are unable to export the files as specified above, The Title Office seeks a copy of
the most recent backup tape or tapes that contain the 1993, 1996, and 1997 property tax records

of Jonia County.

Other counties have reproduced their files on3 172 inch PC diskette, 9-track reel
or compact disc when responding to similar requests by The Title Office. The Title Office will
gladly provide the medium necessary for Ionia County to reproduce the files. Please call meif
you would like The Title Office to provide these materials.

As you probably know, the FOIA permits a public body to charge a fee equal to
the actual incremental costs of reproducing the record requested. The Title Office is willing to
pay an agreed upon deposit and fee according to the fee provisions of the FOIA. See MCL 8
15.234. The Title Office previously issued 2 FOIA request to Ingham County for similar records.
In response to this request, Ingham County argued that it was entitled to charge the statutory fee

CORPORATE SERVICES
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of $.25 per abstract set forth under MCL 4 48.101. The Title Office did not agree with Ingham
County’s position then and it does not agree with any such argument Dow.

) Since our earlier request, several counties have reproduced electronic copies of
their property tax records to The Title Office. In reproducing these records, the counties did not
charge the statutory abstract fee under MCL 48.101. Moreover, the only court that has addressed
this issue agreed with The Title Office and ruled that the statutory abstract fee did not apply to
the request by The Title Office. In June 1998, the Ottawa County Cireuit Court ruled that the
statutory fee relating to the production of abstracts does not apply to the request by The Title
Office. The court ruled that the fee provisions under FOLA govern the amount a county is
entitled to charge. As part of its reasoning, the court stated that the FOIA fee provisions and the
fee provision under the abstract statute are designed to reimburse the county its costs in
reproducing the record. The statutes do not permit a county to make a profit when reproducing

its records..

Please call me if I can offer assistance with this request or if you have any
questions. My direct telephone number is 616 394-4343 ext.24. My e-mail address is

richvb@titleoffice.com.

R4

/é? truly yours,
/’/’?/4/ df/(é

Richard Vander Broek

CORPORATE SERVICES
p.0. BOX 2279 / HOLLAND, MI 49422
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August 14, 1998

Freedom of Information Act Officer
Jackson County

Ms. Janet Rochefort or FOIA Officer

Jackson County Treasurer
120 W Michigan Avenue
Jackson MI 49201

Re:  Freedom of Information Act Request

Dear Ms. Rochefort or FOIA Officer:

Pursuant to the Michigan Freedom of Information Act, The Title Office, Inc.
requests an electronic copy of the tapes or files that contain the 1995, 1996, and 1997 property

tax records of Jackson County.

Unfortunately, The Title Office does not know how Jackson County maintains its
computer system and files on that system. Specifically, The Title Office prefers a copy of the
database or data files that contain these records extracted to PC computer diskettes in ASCII
format. Please advise me of other common delimited formats of extraction available, if you are

unable to reproduce the information in our preferred fashion.

~ I'would assume that Jackson County maintains backup tapes of its files. Ifthatis
the case and you are unable to export the files as specified above, The Title Office seeks a copy
of the most recent backup tape or tapes that contain the 1995, 1996, and 1997 property tax

records of Jackson County.
ced their files on 3 1/2 inch PC diskette, 9-track reel

ests by The Title Office. The Title Office will
ce the files. Please call meif

Other counties have reprodu
or compact disc when responding to similar requ
gladly provide the medium necessaty for Jackson County to reprodu
you would like The Title Office to provide these materials.

As you probably know, the FOIA permits a public body to charge a fee equal to
the actual incremental costs of reproducing the record requested. The Title Office is willing to
pay an agreed upon deposit and fee according to the fee provisions of the FOIA. See MCL 8
15.934. The Title Office previously issued a FOIA request to Ingham County for similar records.
_ Inresponse to this request, Ingham County argued that it was entitled to charge the statutory fee

CORPORATE SERVICES
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of $.25 per abstract set forth under MCL $ 48.101. The Title Office did not agree with Ingham
County’s position then and it does not agree with any such argument now.

Since our earlier request, several counties have reproduced electronic copies of
their property tax records to The Title Office. In reproducing these records, the counties did not
charge the statutory abstract fee under MCL 48.101. Moreover, the only court that has addressed
this issue agreed with The Title Office and ruled that the statutory abstract fee did not apply to
the request by The Title Office. In June 1998, the Ottawa County Circuit Court ruled that the
statutory fee relating to the production of abstracts does not 2pply to the request by The Title
Office. The court ruled that the fee provisions under FOIA govem the amount a county is
entitled to charge. As part of its reasoning, the court stated that the FOIA fee provisions and the

fee provision under the abstract statute are designed to reimburse the county its costs in
reproducing the record. The statutes do not permit 2 county to make a profit when reproducing

its records.

Please call me if I can offer assistance with this request or if you have any
questions. My direct telephone number is 616 1944343 ext.24. My e-mail address is

richvb@titlcofﬁce.com.

truly yours,

Richard Vander Broek

CORPORATE SERVICES
P.O. BOX 2279 / HOLLAND, Ml 45422
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August 14, 1998

Freedom of Information Act Officer
Kalamazoo County

Mr, Herman Drenth or F OIA Officer
Kalamazoo County Treasurer

201 W Kalamazoo Avenue
Kalamazoo MI 49007

Re:  Freedom of Information Act Request

Dear Mr. Drenth or FOIA Qfficer:

Pursuant to the Michigan Freedom of Information Act, The Title Office, Inc.
requests an electronic copy of the tapes or files that contain the 1995, 1996, and 1997 property

tax records of Kalamazoo County.

Unfortunately, The Title Office does not know how Kalamazoo County maintains
its computer system and files on that system. Specifically, The Title Office prefers a copy of the

database or data files that contain these records extracted to PC computer diskettes in ASCII

format. Please advise me of other common Jelimited formats of extraction available, if you are
unable to reproduce the information in our preferred fashion.

I would assume that Kalamazoo County maintains backup tapes of its files. If that
is the case and you are unable to export the files as specified above, The Title Office seeks a copy
of the most recent backup tape or tapes that contain the 1995, 1996, and 1997 property tax

records of Kalamazoo County.

Other counties have reproduced their fles on 3 1/2 inch PC diskette, 9-track reel
or compact disc when responding to similar requests by The Title Office. The Title Office will
gladly provide the medium necessary for Kalamazoo County to reproduce the files. Please call me
if you would like The Title Office to provide these materials.

As you probably know, the FOIA permits a public body to charge a fee equal to
the actual incremental costs of reproducing the record requested. The Title Office is willing to
pay an agreed upon deposit end fee according to the fee provisions of the FOTIA. See MCL &
15.234. The Title Office previously issued a FOIA request to Ingham County for similar records.
In response to this request, Ingham County argued that it was entitled to charge the statutory fee

CORPORATE SERVICES
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of $.25 per abstract set forth under MCL 8 48.101. The Title Office did not agree with Ingham
County’s position then and it does not agree with any such argument DOW.

Since our earlier request, several counties have reproduced electronic copies of
their property tax records to The Title Office. In reproducing these records, the counties did not
charge the statutory ahstract fee under MCL 48.101. Moreover, the only court that has addressed
this issue agreed with The Title Office and ruled that the statutory abstract fee did not apply to the
request by The Title Office. In June 1998, the Ottawa County Circuit Court ruled that the
statutory fee relating to the production of ebstracts does not apply to the request by The Title
Office. The court ruled that the fee provisions under FOIA govern the amount 2 county is entitled
to charge. As part of its reasoning, the court stated that the FOIA fee provisions and the fee
provision under the abstract statute are designed to reimburse the county its costs in reproducing

the record. The statutes do not permit a county to make a profit when reproducing its records.

Please call me if [ can offer assistance with this request or if you have any

questions. My direct telephone number is 616 394-4343 ext.24. My e-mail address is
richvb(@titleoffice.com.
truly yours,
dg:Z / ) za/ '
'{t ;! -‘) '’ L/
Richard Vander Broek
CORPORATE SERVICES
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August 14, 1998

Freedom of Information Act Officer
Livingston County

Ms. Diane Hardy or FOIA Officer
- Livingston County Treasurer

200 East Grand River

Howell, M1 48843

Re: Freedomof Information Act Request

Dear Ms. Hardy or FOIA Officer:

Pursuant to the Michigan Freedom of Information Act, The Title Office, Inc.
requests 21 electronic copy of the tapes or fles that contain the 1995, 1996, and 1997 property

tax records of Livingston County.

Unfortunately, The Title Office does not know how Livingston County mainteins
its computer system and fles on that system, Specifically, The Title Office prefers a copy of the
database or data files that contain these records extracted to PC computer diskettes in ASCII
format. Please advise me of other common delimited formats of extraction available, if you are
unable to reproduce the information in our preferred fashion.

I would assume that Livingston County maintains backup tapes of its files. If that
is the case and you are unable to export the files as specified above, The Title Office seeks & copy
of the most recent backup tape or tapes that contain the 1995, 1996, and 1997 property tax

records of Livingston County.

Other counties have reproduced their files on 3 1/2 inch PC diskette, 9.track reel

or compact disc when responding to similar reque
gladly provide the medium necessary for Livingston County to repro

if you would like The Title Office to provide these materials.

As you probably know, the FOTA permits a public body to charge a fee equal to

the actual incremental costs of reproducing the record requested. The Title Office is willing to

pay an agreed upon deposit and fee according to the fee provisions of the FOIA. SeeMCL 8
15.234. The Title Office previously issued 2 FOIA request to Ingham County for similar records.
In response to this request, Ingham County argued that it was entitled to charge the statutory fee

CORPORATE SERVICES
P.O. BOX 2279 / HOLLAND, MI 49422
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of $.25 per abstract sct forth under MCL 8 48.101. The Title Office did not agree with Ingham
County’s position then and it does not agree with any such argument now.

Since our earlier request, several counties have reproduced electronic copies of
their property tax records to The Title Office. In reproducing these records, the counties did not
charge the statutory abstract fee under MCL. 48,101, Moreover, the only court that has addressed
this issue agreed with The Title Office and ruled that the statutory abstract fee did not apply to the
request by The Title Office. In June 1998, the Ottawa County Circuit Court ruled that the
statutory fee relating to the production of abstracts does not apply to the request by The Title
Office. The court ruled that the fee provisions under FOIA govern the amount a county is entitled
to charge. As part of its reasoning, the court stated that the FOIA fee provisions and the fee

gbstract statute are designed to reimburse the county its costs in reproducing

provision under the ;
fit when reproducing its records.

the record. The statutes do not permit a county to make a pro

Please call me if I can offer assistance with this request or if you have any
questions. My direct telephone number is 616 304.4343 ext.24. My e-mail address is

ﬁchvb@itleofﬁce.com.

—Very touly yours,

i B

Richard Vander Broek

CORPORATE SERVICES
P.O. BOX 2279 / HOLLAND, MI 49422
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August 14, 1998

Freedom of Information Act Officer
Van Buren County

Ms, Karen Makay or FOIA Officer
Van Buren County Treasurer

212 Paw Paw St.

Paw Paw MI 49079

Re  Freedom of Information Act Request

Dear Ms. Makay or FOIA Officer:

Pursuart to the Michigan Freedom of Information Act, The Title Office, Inc.
requests an electronic copy of the tapes or fles that contain the 1995, 1996, and 1997 property
tax records of Van Buren County.

Unfortunately, The Title Office does not know how Van Buren County maintains
its computer system and files on that system. Specifically, The Title Office prefers a copy of the
database or data files that contain these records extracted to PC computer diskettes in ASCH
format. Please advise me of other common delimited formats of extraction available, if you are
unable to reproduce the information in our preferred fashios.

1 would assume that Van Buren County maintains backup tapes of its files. If that
is the case and you are unable to export the files as specified sbove, The Title Office seeks a copy
of the most recent backup tape or tapes that contain the 1995, 1996, and 1997 property tax

records of Van Buren County.

Other counties have reproduced their files on 3 1/2 inch PC diskette, 9-track reel
or compact disc when responding to similar requests by The Title Office. The Title Office will
gladly provide the medium necessary for Van Buren County to reproduce the files. Please call me
if you would like The Title Office to provide these materials.

As you probably know, the FOIA permits a public body to charge a fee equal to
the actual incremental costs of reproducing the record requested. The Title Office is willing to
pay an agreed upor deposit and fee according to the fee provisions of the FOIA. SeeMCL 8
15.234. The Title Office previously issued a FOIA request to Ingham County for similar records.
In response to this request, Ingham County argued that it was entitled to charge the statutory fee

CORPORATE SERVICES
P.O. BOX 2279 / HOLLAND, MI 49422
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of $.25 per ebstract set forth under MCL & 48.101. The Title Office did not agree with Ingham
County’s position then and it does not agree with any such argument now.

Since our earlier request, several counties have reproduced electronic copies of
their property tax records to The Title Office. In reproducing these records, the counties did not
charge the statutory abstract fee under MCL 48.101. - Moreover, the only court that has addressed
this issue agreed with The Title Office and ruled that the statutory abstract fee did not apply to the
request by The Title Office. In June 1998, the Ottawa County Circuit Court ruled that the
statutory fee relating to the production of abstracts does not apply to the request by The Title
Office. The court ruled that the fee provisions under FOIA govern the amount a county is entitled
to charge. As part of its reasoning, the court stated that the FOIA fee provisions and the fee
provision under the abstract statute are designed to reimburse the county its costs in reproducing
the record. The statutes do not permit a county to make z profit when reproducing its records.

Please call me if I can offer assistance with this request or if you have any
questions. My direct telephone number is 616 394-4343 ext.24. My e-mail address is

richvb@ﬁtleofﬁce.com.

.Very truly yours,

ichard Vander Broek

_ CORPORATE SERVICES
P.O. BOX 2279 / HOLLAND, MI 49422
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/.iegan County Building y f A Z !
P.O. Box 259 J'Ling O . é?éog . S'ALLY BROOCKS \
Allegan, Michigan 49010-0239 (_/ /? - Chief Deputy Treasurer

2% (616) 673-6034 County Treasurer Deputy Treasurer -

August 19, 1998

Richard VanderBroek

Freedom of Information Act Officer
Title Office

P.O. 2279

Holland, MI149010

Re: FOIA request for the 1995, 1996, and 1997 Tax Rell

Dear Mr. VanderBroek:

This is in response to your August 14, 1998 Freedoms of Information Act (FOLA) request
for a complete computer opy of the 1995, 1996, and 1997 delinquent tax roll.

Nothing has changed since the last FOIA request you made. The Ottawa County Circuit
Court decision to which you ref ed applies to Ingham County only and thus is not binding
on Allegan County. Furthermore a request bas been filed for a rehearing of that case in
September. Thus until the Legislature changes the statute amount of 25¢ in M.C.L.§48.101,

we are bound by law to charge 25¢.

This fee schedule remains applicable when the records are requested pursuant to FOIA
M.C.L. § 15.234(4). Understand that these sumbers change daily and that they will be
obsolete the day you receive them. The three rolls you requested constitute approximately
15,104 delinquent abstracts as of 8/19/98, which would result in a statutory fee of
approximately $3,776.00 for the delinquent :nformation. Current parcel counts 2s of October
1997, 54,225 for a total of 69,329 parcels. Total cost §17;332.25. Because of the unusually

high fee for this production, our office requests that you provide a good faith deposit of one-

half of the total-estimated fee, if you wish us to provide this information.

Additionally, you should be aware that data files stored by Allegan County's computers are
not in the exact format which you requested. The information needed to compile your
requested rolls are contained in separate data files, which are combined by the Allegan
County's computer program to provide the printed output. Because we have never tried to
copy this information for another data base, we arc uncertain if it is readable by other

computer programs.’

"The computer program used by Allegan Caunty is unique to Allegan County government, -
and computer software is not subject to FOIA, pursuant t0 MCL § 15.232(f)

I

==Y



Upon receipt of your good faith deposit we will begin processing your request.

If you have any questions regarding this, do no
Sincerely,

Fulton J. Sheen
Allegan County Treasurer

FJS/sm

t hesitate to contact me.
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF OTTAWA

THE TITLE OFFICE, INC., a Michigan Corporation,
Pilaintiff,
v File No. 97-285%3 CZ

DONALD R. MOORE, Ingham County Treasurer, INGHAM COUNTY

TREASURER'S OFFICE,
Defendants.

MOTION FOR SUMMARY DISPOSITION

. At a session of said Court held in the
Ottawa County Building, in the City of Grand Haven,
County of Ottawa, State of Michigan, on the 22nd dav of
June, 1998.

PRESENT: HONORABLE EDWARD R. POST
Circuit Court Judge

APPEARANCES:

For Plaintiff: WARNER, NORCROSS & JUDD
BY: DANIEL R. GRAVELYN P40306

900 01d RKent Building
111 Lyon Street N.W,
Grand Rapids, MI 495032487

For Defendants: COHL, STOKER & TOSKEY
BY: RUTH E. MASON P26432

601 North Capitol
L.ansing, MI 48933

Reported by: Jill L. Jessup, CSR 0242
Certified Shorthand Reporter
414 Washington Street Room 303
Grand Haven, MIL 49417
616 846-8317



June 22, 1998.

THE COURT: Is this the Title Office
case? Are. you ready on that one?

MS. MASON: Yes.

MR. GRAVELYN: Yes, Your Honor.

THE COURT: When Judges attend coctail
parties people often say things like, have you had
any interesting cases lately? And what tﬁey
really want to hear about is murder and mayhem
cases. This is an interesting case, but it would
bore someone to death at a cocktail party. It is
a verv interesting issue, and both sides have
written excellent briefs. This is interesting
only to lawyers. hind you may proceed. I have
read your briefs.

MR. GRAVELYN: Thank you, Your Honor.
pan Gravelyn on behalf of Plaintiff Title Office.
This is an action against Ingham County to
determine the proper fee for public records

requested by the Title office pursuant toc FOIA.

And T might mention that venue is properly placed

in thie Court under the Freedom of Information Act
which allows the requesting party to bring an

action in their home county.

The parties in this case, Your Honor.
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agree as to what the essential facts are, and they
agree even further as to what the issue is as
presented in this case. 'So I think both sides
will shbﬁit, Your Honor, that this is a case tﬁét
can and ought to be decided on Cross motions for
summary disposition.

The case arises from a FOIA request made
by the Title Office seeking a computer taﬁe. It
contains Ingham County's 1995 property tax rolls. -

The issue presented, and I am
paraphrasing here from the defendant's brief, the
issue presented is whether the fee that Ingham'
County may charge for the computer tape is the
county's incremental cost of'producing that record
or instead what the Transcript ané Abstract
Statute permits the county to charge, 25 cents for
each property abstract that is contained in the
computer file or that can be derived from the
computer file. The incremental cost, as the Court
knows, is about two hundred bucks. If the county
is permitted to charge..zs per parcel referenced
on the computer tape, it skyrockets to something
over 23,000.

T gather from Your Honor's opening

statement that the stakes in this.case are rnuch
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made its request on M

greater than what these numbers might otherwise
indicate. The Title Office has made similar
rquests to many other counties in the state. If
tﬁéée counties éré.éll permitted to -charge us 25
cents per property parcel, reflected on their
computer tapes, the cost to the Title Office to
assemble this information will be literally
millions of dollars a Year and will effecfively
prevent us from obtaining this information, making
use of it and making it available to others.

The Title Office, Your Honor, is an
agent for companies that Wwrite title insurance.

We can make use of the data contained on these

computer records, and as indicated we would intend

to make this information available to other users
on the web site, and these other users may include
lenders. They may include realtors. They may
include persons purchasing property or delinquent
property from time to time.

We made our request, the Title Office
arch 17 of 1997, and what it
sought, and this is important, Your Honor, is it
sought the computer tape on which the data for the

property tax rolls is maintained.

We know that Xngham County has & .
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computerized system, and we know that the data is
contained in four separate files and that they

' 'back up these files from time to time. And what
we have asked for is a copy ofltﬁé‘computer backup
tapes for this data. -

The response made by the countf is that
pursuant to MCL 48.101, the Transcript and
Abstract Statute, they are perhitted to cﬁarge 25
cents per abstract on property taxes, and since
they claim there are 93,000 derived from this
computer data they are entitled to charge us 25
cents times 93. That is how we arrive at the
$23,000 figure.

vYour Honor, the county maintains these
property tax rolls ;s part of its official duties.
The information is collected from a variety of
sources. A lot of information is provided to the
county free from local units of government.

In the old days this information was all
kept on paper records, paper filés, and if a
person wanted a copy of the'property tax abstract,
they would come into the county office, make a
request for an abstract of a particular parcel,
and the clerk of the county would search for the

records, find the epplicable record and type up an
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abstract summary. They might certify it, and they
would provide a copy of that transcript to the
requester for a. fee.

The fee was initially set by the Titlé
and Abstract Statute which was first passed in -
1895, and the fee at that time was 3 centé per
abstract for title. And over the years that
statute has been amended to increase the fee to 25
cents per abstract of title.

There is one provision of that statute,
vour Honor, that was not cited in the briefs, but
¥ think it is important to Your Honor's décisiod,
and that is Subparagraph 5 of the Transcript and
Abstract Statute. What this Paragraph 5 says is
that a charter county with a populétion of more
than two million may impose by ordinance a
different amount for the fees prescribed by this
section, and I am quoting, and it goes on and says
a charter county shall not impose a fee which is

greater than the cost of the service for which the

fee is charged.

Now, while that provision only applies
to counties of over two miliion, and Ingham County
ig not one of those, I think that evidence ~-that

language evidences & very strong legislative
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intent that this statute be a statute that is
designed to reimburse counties for the actual cost
of providing copies of trafnscripts. And it’'s not
intended to be a'pfofit maker or profit generator
for the county.

More importantly, Yoqur Honor, if you
consider this statute, if you consider FOIA, if
you consider the Michigan Election Statuté, which
is referenced in the Grebner case, which is
discussed in both parties briefs, if you look at
the Michigan Register Statute, which is discussed
in Grebner as welll we submit that you will see a
very strong public policy in Michigan for making
public records available upon request at the
incrémental or actual cost of producing the copy.

Your Honor . would be hard-pressed to
find a public record statute in which a
governmental unit is permitted to make & profit on
a public record. And we submit that that public
policy .is reflected in all thése statutes.

The FOIA Statute, as we have indicated,
states that the fee for a public record will be
its incremental cost of production. That is the
general rule. And.both parties I think have

indicated that in their briefs.
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There is an exception to the general

rule which we are litigating today, and that

- exception states that the general rule doesn't

apply, if there is a different fee specifically
prescribed by statute. And the Grebner case,
which again both parties have discussed, indicates
that that exception is narrow, and it refers to
situations in which a statute ‘explicitly érovides
for a different fee for the public record that is -
requested.

We submit, Your Honor, that the proper
analysis for the Court to follow in this case is
this. Ask first, what public record has been
requested, and then, secondly, ask, does ancther

statute other than FOIA explicitly set a fee for

this public record.
The public record that was requested in
this case, Your Honor, was & computer tape that

contains data on property tax formation for the

county. FOIA defines public record in a way that

includes computer tapes and computer data, with no

question that this jg a public record under FOIA.
In fact, in the Farrell case, which we
have cited in our brief 209 Mich App at 7, the

Court of Appeals indicates a public record is any
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data collection or compilation that is used by a
government agency in performing its official
fiunction. So, again, there is no question that
téis computer tape is & qualifying public record.

Furthermore, the Farrell case is
jnstructive, because it says, .in respondihg to a
FOIA reqﬁest, a government agency must produce the
record in the form in which it is requestéd.

In that case, Your Honor may recall a
Detroit News reporter asked the Citv of Detroit
for a computer tape that contained the 1985 tax
réll. The city responded by saying, although we
have a computer-tape from which we make this tax
roll, the way that we ordinarily maintain the tax
roll is in its printed format. So you can come in
and review the printed tax roll, or we can make a
copy of the printout.

The reporter said no, no, that is not
what I wanted. What I requested is the actual
cémputer tape. And that case went to the Court of
Appeals, and the Court of Appeals found that what
the county had to produce under FOIA was the
computer tape. It didn't make any difference that
the county could derive other different records

from that computer tape, because the computer tape
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is what the party making the request under FOIA
requested.

Here again, Your Honor, we think it is
important to note that the record that we
requested--orv thét the Title Office requested, was
the computer tape containing the data on the
property tax roll for the county.

The second question then is, doés
another statute explicitly set a fee for this
public record. And in this case the computer
tape. Ingham County argues that the Transcripts
and Abstract Staﬁute_applies. We submit that that
is just plain wrong, Your Honor.

Tf one reads the Transcript and Abstract
Sta£ute, what it provides is a fee for a printed
abstract. And the plain language of the act makes
it clear that what the legislature is referring to
there are printouts or printed pieces of paper
that contain summaries of the property tax

information for specific parcels.

He know-that because the language
includes words like transcript, paper, record,
abstract. And we have provided Your Honor with
copies with quoées of dictionary definitions of

these words which plainly refer to a written
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record.

We also note that the title and abstract
~—or that the Transcript and Abstract Statute
'dbeén't apply to.coﬁputer records becvause computer
records didn't even exist when this statute was
written. They came much, much later. '

_ So we think that it is disingenerous to
suggest that that this language was intenﬁed to

cover this type of record.

Finally. Your Honor, we Kknow that this
statute doesn't apply. because in order to make an
abstract of a property tax record on a parcel of
property, you have to manipulate the computer data
that we have requested.

You have to launch a software program,
vou have to conduct searches, and you have to
print out an abstract in order to make the record
that is reference in the statute.

In other words, to get an abstract or
transcript as the statute describes it, one must
manipulate the record that we have requested and

turn it to something in a different format.

This, Your Honor, wWe submit are all

reasons that point to the fact that the

Transcripts and Abstract Statute would not apply
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to the computer records that we have requested.

In addition, Your Honor, &s Wwe have
noted before, this Transcript and Abstract Statute
makes reference in its plain language the public
p6licy of providing public records at the actual
cost of providing them. And we submit thﬁt there
is a legislative intent in creating this
Transcripts and Abstract Statute was to reimburse
counties for their actual costs of conducting
searches and printing out an abstract cf the
property tax record.

In essence, Your Honor, we would say

that what the county is saving here is that

because we can take these computer data files and
manipulate them into 93,00 different abstracts for
property tax records, You have to pay us as if

that is what you requested us to do, because we

can uge this data to make 93,00 abstracts through

our software program, You have to pay us for

93,000 abstracts.

But we submit, Your Honor, that the
Farrell case plainly militates against this

interpretation.

They must produce to us under FOIA the

record that we have requested. The record that we
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requested was the computer tape. There is no
other statute that specifically or explicitly sets
forth a'différent fee for that tape and,
therefore, they should be required under FOIA to
provide us with a copy of that computer taﬁe at
the actual incremental cost of producing the copy -

THE COURT: All right. Thank you very
nuch. Ms. Mason. |

MS. MASON: Thank you very much. Ruth
Mason behalf of the defendants. I agree with the
Court that this might be interesting to lawyers,
because it is, obviously, a statutory
interpretation. Because the facts are basically
not in dispute.

I think it is clearL Your Honor, when
you look at the tenets of statutory interpretation
the relief sought by the plaintiffs is not
properly before this Court. I think the relief

that they are seeking may be more properly before

the legislature.
What you have here is the FOIA statute.

The FOIA statute addresses public records and

defines public records as a computer tape and

various =-—-virtually any kind of record. And that

statute specifically says. if. there is another
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statute that provides for the sale of a record,
that controls.

It is presumed that the legislature kneﬁ‘
what statutes were on the books when they passed
it. FOIA was amended as late as 1996. The Title
Company argues that a computer tape is noi &
record because they never intended --or computers
didn't exist when the statute was passed.- That is
not a tenet of statutory interpretation. That
statute can be read, because the statute provides
for a transcript or record on file. And it's
clear, the record on file is the computer data
that they have sought. It is clear that that is a
very., very specific statute that authorizes a
specific fee for that record. -

If this Court were Lo determine that
FOIA controls, it effectively eliminates the
abstract statute, and it basically renders
annulity to the exception, because if this statute
jsn't specific enough to meet the exception, I
think there is virtually no statute that would be
specific enough to meet the exception thaé the
legislature put under FOIA.

And in looking &t the statutory

interpretation, the Court is to read the statutes
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to try to give effect to both, if possible.

The only way You are going to give
effect to6 both is- to rule that the FOIA exception,
‘which is Section 13, the FOiA exception provides
that another statute might control, and in this
case we have one. If the legislature didh't want
this statute to be on the books, they could have
taken it off. If the legislatdre wanted éverybody
to get the records under FOIA, they wouldn't have -
put that exception in.

To read it the way they want, Your
Honor, you will have in fact nullified the
abstract and title record. Because it isn't
limited to a piece of paper as they indicate. It
is a record, ;ny record, in, the Treasurer's office
has to be made availablé. |

In arguing that we are trying to
manipulate the record, first of all, it is clear
that we are giving them the docuﬁent or the record
as they requested. Farrell 'addressed the fact
that the defendant did not want to produce the
computer tape. That is not an issue before this

Court. We will give them what we have in the

format that they requested..

We are not manipulating. That data will
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in fact include 1land descriptions, names,
addresses. What they do with it is their
‘business. It is not for this Court to considex or
for the defendant to cqnéidér what they do with
that information after we release it. The Court
is very clear on that.

So while they tell the Court they are
performing a public service, there is notﬁing to
prevent them from selling that the day after this -
court rules.

T think it is clear, and you have read
the briefs in this matter, Your Honor, that in
order to properly interpret both statutes, ¥you
have to find that FOIA has an exception and that
this other statute is specifié, explicit and
controls in this situation.

THE COURT: All right. Thank you very
much. This is the opinion of the Court. I
reserve the right to edit it as to both content
and style if transcription becomes necessary.

The facts in this case are not in
dispute. Both parties bring a motion for summary
disposition. The plaintiff's motion for summary

disposition is granted. Defendant's is denied.

The Freedom of Information Act favors
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disclosure of documents. It recognizes that the
business of government is open to the public, and
it also tecdgnizes that the documents are acquired
and maxntaxned at publlc expense, and, therefore,
are the property of the public.

The Freedom of Information act does
allow a governmental agency to charge the costs
reasonably necessary for the réprOduction-of the
record. But the intent of the Freedom of
Information Act is not to allow the government to
earn a profit or obtain a windfall. It simply
allows the government to recover its costs.

There is a provision, however, in the
Freedom of Information Act which does allow the
government to charge another fee where one is
specifically described by statute. And in this
case The Treasurer of Ingham County finds himself
in a difficult position because there is a request
made for a record, and he faces a statute which
requires him'to charge a fee. If he fails to do
so, he could have to answer to the taxpayers. And
if he does s0 erroneously, he has to answer to the
person seeking the information. So the matter is

properly before the Court.

The act upon which the treasurer relies
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is entitled Transcripts and Abstracts Record Act,
originally passed in 1885 which allows The
Treasurer to colleét'és cents per abstract of
records sought from his office.

Clearly. any readihg of that statute
indicates that the legislature intended ohly that
The Treasurer receive a fee to cover the costs of
going to the record and abstradting a porﬁion of
the record or manually transcribing a portion of
the record for the benefit of one seeking the
record.

pefense counsel sa&s that the statute
allows The Treasurer to sell the records. 1 think
that's not what the statute allows. This is not a
statute allowigg the sale of records. It is a
statute that permits recovery of costs for

services necessarily incurred in producing

portions of the record.

I think plaintiff's counsel correctly
points to Subsection 5 as an' indication by the
legislature that this is a law that contemplates:
the imposition of fees to cover the costs of
providing copies of the records, not for the cost
of collecting and maintaining the records, nor 1is

this intended to be a profit center or an
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opportunity for the treasurer to obtain a
windfall.

If it were a profit center, if it were
:intendéd that The Treasurer could collect money
for or receive money for merely collecting and
obtaining the records, then it would seem that the
.legislature would have provided a fee for |
inspection of the records as well. In this case
the legislature only provided a fee for -
abstracting and transcription of the records.

There is no request for a transcription
as that term is used in the statute.
Transcription, as the term is used in the statute,
contemplates that there would be a duplication by
manual means of some Or all of the records. It
does not include a duplication of the computer
tape.

Further, there is no request for an
abstract which requires an employee of the
Treasurer's Office to go to the record to remove
pprtions of the record, to rewrite them in some
form and provide physical copies of portions of

the record to the requesting party.

Sso as the term transcript and abstract

are used in the statute, the Court determines that
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they do not contemplate making a copy of the
computer tape.

The Court's ruling leaves intact both
statutes. The Transcripts and Abstract of Records
Statute is étill jntact. And when people come to
The Treasurer's Office and ask for abstraﬁts one
at a time or even more than one ét a time or ask
for transcripts of portions of the record; there
stil; may be a fee charged as provided. But
receiving copies of the tape as requested here,
the computer tape, would be a different situation.

T think one of the--parenthetically and
more editorial than part of the opinion--one of
the things that causes one to stop and think in
this case ig the fact that there is a for profit
company using public records to promote its owWn
business interests. But I think that is a matter
for the legislature to decide, and if- the
legislature decides that & for profit comﬁany
takes these records on a wholesale basis and makes
a profit from maintaining and distributing the
information, ought to pay an additional fee, that
is something for the legislature. But it was

clearly ~—-there was no distinction made in this

law between for profit and not for profit
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requests, And T don't believe that the statute
does apply to the request as it is made. &nd
therefore, as I said, plaintiff's motion for
summary disposition is granted. If you will
prepare the appropriate order.
MR. GRAVELYN: Thank you, Your ﬁonor.
MS. MASON: Thank you.

(Proceedings concluded) -
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Page 1 of 2

TRANSCRIPTS AND ABSTRACTS OF RECORDS (EXCERPT)
Act 161 of 1895

48.101 Transcripts and abstracts of papers or records; request; fees; disposition of
moneys; imposition of fees by certain charter counties.

Sec. 1.

(1) A county treasurer shall make upon request a transcript of any paper or record on file in
the treasurer's office for the followmng fees:

(a) For an abstract of taxes on any description of land, 25 cents for each year covered by the
abstract.

(b) For an abstract with statement of name and residence of taxpayers, 25 cents per year for
each description of land covered by the abstract.

(c) For list of state tax lands or state bids, 25 cents for each description of land on the list.
(d) For 1 copy of any paper or document at the rate of 25 cents per 100 words.
(e) For each certificate, 25 cents.

(2) For statements in respect to the payment of taxes required by section 135 of the general
property tax act, Act No. 206 of the Public Acts of 1893, as amended, being section 211.135
of the Michigan Compiled Laws, the county treasurer shall receive 20 cents for each
description of land contained in the certificate but the total amount paid shall not be less
than §1.00.

(3) In no case shall any abstract, list, copy, or statement made as required by this act, be
furnished for a sum less than 50 cents.

(4) All moneys collected under the provisions of this act shall be retained by the county
treasurer collecting the same, except in counties in which the county treasurer receives a
salary in lieu of all fees, in which counties such moneys shall be placed, by the treasurers
collecting the same, to the credit of the general fund of the county.

(5) A charter county with a population of more than 2,000,000 may impose by ordinance a
different amount for the fees prescribed by this section. A charter county shall not impose a
fee which is greater than the cost of the service for which the fee is charged.

History: 1895, Act 161, Eff. Aug. 30, 1895 ;--Am. 1897, Act 21, Eff. Aug. 30, 1897 ;-CL 1897, 2548 ;--Am.
1899, Act 211, Eff. Sept. 23, 1899 ;--Am. 1903, Act 173, Eff. Sept. 17, 1903 ;--CL 1915, 2375 ;-.CL 1929,
1275 ;--CL 1948, 48.101 ;--Am. 1949, Act 101, Imd. Eff. May 17, 1949 ;--Am. 1957, Act 49, Eff. Sept. 27,
1957 ;-Am. 1974, Act 141, Imd. Eff. June 5, 1974 ;--Am. 1984, Act 291, Imd. Eff. Dec. 20, 1984 .

© 2003 Legistative Council, State of Michigan

http://www . michiganlegislature.org/printDocument.asp?objName=mcl-48-101 &version=txt  7/1/2003
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Not Reported in N.W.2d
{Cite as: 1997 WL 33347975 {Mich.App.))

H
Only the Westlaw citation is currently available.

UNPUBLISHED (OPINION. CHECK COURT
RULES BEFORE CITING.

Court of Appeals of Michigan.

DETROIT FREE PRESS, Plaintiff-Appellee,
v.
MICHIGAN DEPARTMENT OF STATE,
Defendant-Appellant.

No. 188313.

May 16, 1997.

Before: HOEKSTRA, P.J, and MARILYN KELLY
and J.B. SULLIVAN, [FN*]]J.

FN* Former Court of Appeals judge,
sitting on the Court of Appeals by
assignment.

UNPUBLISHED
PER CURIAM.

*1 In this action brought under the Freedom of
Information Act (FOIA), M.CL. § 15231 e seq.;
MSA 4.1801(1) et seq., defendant appeals as of
right from a grant of summary disposition for
plaintiff pursuant to MCR 2.116(C)Y9) and (C)(10).
The trial court held that defendant violated the
FOIA by charging plaintff approximately $50
million for its request of motorists’ records.

Defendant argues that the trial court erred in
substituting its determination of the fee to be
charged for public records for the fee determination
made by the Secretary of State pursuant to
Legislative enactment. It asserts that its policies and
actions were not arbitrary or capricious. It argues
that the trial court erred when it awarded attorney
fees to plaintiff after determining that defendant's
fee requirement constituted a constructive denial of
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plaintiff's FOIA request. Finally, defendant argues
that the trial court erred in concluding that plaintiff's
status as a member of the press entitled it to
treatment different from that afforded to other
members of the public. We affirm in part, reverse in
part and remand.

I

Pursuant to the FOIA, Detroit Free Press staff
writer Dan Gillmor requested from defendant a
copy of the computer tape containing the records of
all Michigan motorists. The Free Press wanted to
examine the relationship between accidents,
motorists with bad driving records and the manner
in which drivers were treated by the judicial system.

Defendant informed Gillmor that the entire file was
available for duplication. However, the Free Press
would be responsible for the commercial look-up
fee of $6.55 for each motorist's record as prescribed
by the Legislature. 1990 PA 208, § 904. Because
there are approximately 7.6 million records on
computer tape, the total charge for the file was
$49,770,000.

After plaintiff unsuccessfully attempted to persuade
defendant to lower its fees, it filed a complaint
alleging that defendant violated the FOIA by
arbitrarily and capriciously determining that the fee
for plaintiff's information request would be nearly
$50 million.

Following cross-motions for summary disposition,
the trial court found that the $50 million fee was
clearly prohibitive and constituted a constructive
denial of the request. The court also found that the
information request was for the benefit of the
public. It determined that the Legislature's reason
for setting the fee for a request at 3$6.55 a record
was unclear and held that the $6.55 charge was not
binding on defendant in this case, because the
request was for the public's benefit. The court stated
that it was attempting to interpret the FOIA in the
best interest of the public given the conflict between
defendant's authority to charge a look-up fee and
the intent of the FOIA to provide the public with
government records. However, the court noted that
the duplication of the data file would require the
creation of a new computer program that could
delete confidential information not disclosable
under the FOIA. The court directed the parties to
arrive at a reasonable fee that would cover
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defendant's actual costs in meeting the information
request.

*2 Plaintiff filed a motion for entry of judgment,
alleging that an independent computer consultant
determined that it would cost defendant only $135
to comply with the request. Defendant objected to
entry of the order, because it determined the cost for
compliance to be $81,600. According to defendant,
each record would have to be individually edited in
order to delete information that is classified as
confidential under the FOIA.

The trial court appointed its own expert, Barry
Brickner, to assist in understanding the practicality
of creating a computer program that would redact
exempt information from disclosure. Brickner
estimated that the cost of reprogramming would be
$6,080, but recommended that plaintiff not be
charged for reprogramming, because defendant had
not charged others for it in the past,

Plaintiff filed a renewed motion for entry of
judgment. Defendant responded by requesting that
plaintiff be charged a reasonable fee of $6,080 for
reprogramming, $6,300 for computer time spent
running the program and $120 to cover the costs of
copying the information.

Based upon the recommendations of Brickner, the
court did not charge plaintff for reprogramming
costs. The court found that defendant's reasonable
costs for supplying the requested information were
$6,420. It also ordered defendant to pay plaintiff's
reasonable attomey fees and costs associated with
the FOIA request pursuant to M.CL. § 15.240(4);
MSA 4.1801(10)(4), as plaintiff was the prevailing

party.
II

First, defendant argues that the trial court
improperly substituted its determination of the fee
to be charged for that of the Secretary of State, We
disagree.

The fee that may be charged by a public body for a
request of information under the FOIA is set forth
in M.CL. § 15.234; MSA 4.1801(4), which
provides in relevant part, as follows:
(1) A public body may charge a fee for providing
a copy of a public record. Subject to subsection
(3), the fee shall be limited to actual mailing
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costs, and to the actual incremental cost of
doplication or publication including labor, the
cost of search, examination, review, and the
deletion and separation of exempt from
nonexempt information as provided in section 14,
Copies of public records may be fumished
without charge or at a reduced charge if the
public body determines that a waiver or reduction
of the fee is i the public interest because
furnishing copies of the public record can be
considered as primarily benefiting the general
public.

* Ak

(3) In calculating the costs under subsection (1), a
public body may not attribute more than the
hourly wage of the lowest paid, full-time,
permanent clerical employee of the employing
public body to the cost of labor incurred in
duplication and mailing and to the cost of
exarmnination, review, separation, and deletion. A
public body shall utilize the most economical
means available for providing copies of public
records. A fee shall not be charged for the cost of
search, examination, review, and the deletion and
separation of exempt from  nonexempt
information as provided in section 14 unless
failure to charge a fee would result in
unreasonably high costs to the public body
because of the nature of the request in the
particular instance, and the public body
specifically  identifies the nature of these
unreasonably high costs. A public bedy shall
establish and publish procedures and guidelines
to implement this subsection.

*3 (4) This section does not apply to public
records prepared under an act or statute
specifically authorizing the sale of those public
records to the public, or where the amount of the
fee for providing a copy of the public record as
otherwise specifically provided by an act or
statute.

Defendant argues that the fee limitation of the
FOIA is inapplicable, because two congressional
acts specifically authorize the sale of the
registration lists and provide that a fee of $6.55 can
be charged for each transaction. First, § 232 of the
Motor Vehicle Code provides in pertinent part:
The secretary of state is hereby authorized to sell,
or contract for the sale of, any motor vehicle
registration lists in addition to those distributed at
no cost under this section and to sell or furnish
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any other information from the records of the
department pertaining to the sale, ownership, and
operation of motor vehicles. The secretary of
state shall fix a reasonable price or charge for the
sale of such lists or other mformation and the
proceeds therefrom shall be added to the state
highway fund provided for herein. [MCL 257.232
: MSA 9.1932]

Moreover, 1990 PA 208, the appropriations bill in

effect at the time of the initiation of this suit,

provides:
[Tthe department of state may provide a
commercial look-up service of motor vehicles,
including off-road vehicles and smrowmobiles,
watercraft, personal identification, and driver
records on a fee basis of $6.55 per transaction
and use the fee revenue received from the service
for necessary expenses as appropriated in section
101. [1990 PA 208, § 904.]

In effect, defendant argues that these two
provisions specifically authorize the sale of public
records to the public. Therefore, the fee provisions
of the FOIA do not apply.

Recently, this Court addressed what constitutes
specific authorization under the FOIA. Grebrer v.
Clinton Charter Twp, 216 Mich. App 736; 550
NW2d 265 (1996). In Grebner, we held that a
primary definition of the word "specific” is
"explicit." Jd. at 743, citing Random House
Webster's College Dictionary, p 1285, def 1.
Because the Michigan Election Law, § 3522,
provided only for the payment of costs of preparing
copies of voter registration records as opposed to
their sale, the exception to the FOIA fee restrictions
did not apply. Grebner, supra at 743,

Here, we agree with defendant that the Motor
Vehicle Code explicitly authorizes the sale of moteor
vehicle registration lists and other information from
the ‘motor vehicle records, MCL 257.232; MSA
9.1932. However, we find that the appropriations
bill does not explicitly authorize the sale of lists or
information. Rather, it states that defendant may
provide a look up service and charge a transaction
fee of $6.55. This is not the explicit authorization
contemplated by the FOIA in order to render
inapplicable its cost provisions. Grebner, supra.
Therefore, we conclude that defendant was not
autherized to charge $6.55 per transaction for
plaintiff's request. Defendant was permitted,
however, to charge a reasonable fee as provided by
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the Motor Vehicle Code. M.CL. § 257.232; MSA
9.1932. We agree with the trial court that a $50
million fee is unreasonable.

HI

*4 Next, defendant argues that, in determining the
reasonableness of the fee, the trial court improperly
accepted the opinion of the court appointed expert,
Brickner, when it failed to charge plaintiff a fee for
reprogramming defendant's computers to comply
with the request. Defendant argues that there was a
genuine issue of material fact as to whether a fee
had been routinely charged for this service in the
past.

Plaintiffs motion for summary disposition was
granted pursuant to MCR 2.116(C)(8) and {(C)(10).
It appears, however, that this precise issue was
decided under MCR 2. 116(C)(10) as the trial court
found no gemmine issue of material fact as to
whether defendant had routinely charged others for
reprogramming the computer. A motion under this
section is not proper where there is a genuine issue
of material fact. Johnson v. Wayne Co, 213
Mich. App 143, 149; 540 NW2d 66 (1995). We
consider the pleadings, affidavits, depositions,
admissions and any other documentary evidence in
favor of the opposing party. Id.

We find that there was a genuine issue of material
fact as to whether plaintiff should have been
charged the cost for reprogramming defendant's
computer to accommodate plaintiff's FOIA request.
Brickner opined that plaintiff should not be charged
for reprogramming, because defendant had not
charged others for it in the past. Brickner based this
conclusion on the deposition of Michael Miner,
Director Systems Programming Division, Bureau of
Information Systems for the state. Miner testified
that defendant had not charged its customers for the
cost of reprogramming computers.

However, in opposition to Brickner's findings,
defendant submitted the affidavit of Robert Walker,
the director of the Michigan Bureau of Information
Systems. He stated that defendant had previously
charged, and still charges, for unique computer
programming in order to comply with a request
under the FOIA. Walker stated that previously the
charge had been paid by the requesting party
directly to Unisys, the company that performed the
computer programming for the state. Walker related
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that plaintiff's request could not be completed using
existing programs and that new programming wouid
be required.

The testimony of Walker and Miner creates a
genuine issne of material fact as to whether
defendant's past and present policy was to charge a
requesting party for unique computer programming
needed to complete an information request.
Therefore, summary disposition was improperly
granted to plaintiff with respect to the issue of
programming costs. On remand, the issue should be
resolved by the trier of fact,

v

Next, defendant argues that the trial court erred in
finding that it constructively denied plaintiff's
request, The finding resuited in an improper award
of attomey fees to plaintiff. We disagree.

This Court will not set aside findings of fact by the
trial court unless they are clearly erroneous. MCL
2.613(C), Tallman v. Cheboygan Area Schools, 183
Mich.App 123, 126; 454 NW2d 171 (1990), A
finding of fact is not clearly erroneous unless there
is no evidence to support it or the review court on
the entire record is left with the definite and firm
conviction that a mistake has been made. Tallman,
supra.

*5 Here, the trial court found that, while defendant
offered to copy the information for plaintiff, it
constructively demied the request because of the
exorbitant fee it charged. Applying owr standard of
review, we find that the court's findings were not
clearly erroneous. Defendant could not reasonably
expect plaintiff to pay such a high fee in order to
receive a copy of the records.

Moreover we find that the trial court properly
awarded attorney fees to plaintiff. A trial court must
award attormney fees when a party prevails in an
action brought under the FOIA, Yarbrough v. Dep't
of Corrections, 199 Mich.App 180, 186; 501 NW2d
207 (1993). A plaintiff prevails when the action was
reasonably necessary to compel the disclosure of
the records and the action had a substantial
causative effect on the delivery of the information,
I

Here, plaintiff would not have obtained the records
without commencing its cause of action, because it
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was not prepared to pay 330 million for the FOIA
request. Plaintiff prevailed in its cause of action and
was properly awarded reasonable attorncy fees,
Tallman, supra.

v

Finally, we find no support in the record for
defendant's argument that plaintiff received special
treatment by the trial court because it is a member
of the press. See In re Midland Publishing, Inc, 420
Mich. 148, 155 n 7; 362 NW2d 580 (1984). The
trial court gave significant weight to its finding that
plaintiff's information request was in the public
interest and was under the jurisdiction of the FOIA.
Based upon the public interest of the request, the
trial court determined that the FOIA would be
"emasculated" if the normal commercial look-up fee
were charged for each driver's record. Because
plaintiff was not given inappropriate treatment,
defendant's argument is without merit. Furthermore,
the weight the trial court gave the request was
suitable given the legislative intent of the FOIA. See
Clerical-Technical Union of Michigan State
University v Bd of Trustees of Michigan State
University, 190 Mich.App 300, 303; 475 Nw2d
373 (1991).

Affirmed in part, reversed in part and remanded.
1997 WL 33347975 (Mich. App.)
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